
 
 
 
 
 

 
 Attorneys General of the States of California, Arizona and New Jersey 

 
 

June 25, 2009 
 
The Honorable Henry Waxman 
Chairman, Committee on Energy and Commerce 
2108 Rayburn House Office Building 
Washington, DC  20515 
 
The Honorable Edward Markey 
Chairman, Subcommittee on Energy and Environment 
2108 Rayburn House Office Building 
Washington, DC  20515 
 
Dear Chairmen Waxman and Markey:  
 
 We are writing to express our support for H.R. 2454, and in particular to highlight 
provisions dealing with state authority and enforcement that are of special  interest to us. 
 
 H.R. 2454 represents a very positive step forward in addressing climate change.  While 
we may not agree with the approach being taken in every  aspect of  the bill, we support its 
overarching purpose and principles, including its establishment of meaningful greenhouse gas 
(GHG) reduction goals in line with the scientific consensus about climate change.  We commend 
the fact that the bill takes a comprehensive approach to addressing climate change, with 
provisions for a declining cap on emissions, renewable electricity standards,  building and 
appliance efficiency standards, mobile source controls, transportation planning, adaptation and 
others.  The bill will build upon the efforts of states to address climate change, and by 
demonstrating the nation’s commitment to achieving carbon reductions, will put the U.S. in a 
stronger position  in  negotiations on a new international climate accord in Copenhagen later this 
year. 
 

1. Preservation of State Authority 
 
 Over the past decade, states and localities have shown great leadership and ingenuity in 
addressing climate change in advance of the federal government.  States have adopted emission 
targets and caps, automobile emission standards, low carbon and renewable fuel standards, 
renewable electricity portfolio standards, electricity generation emission performance standards, 
climate action plans, land use measures, reporting requirements, building and appliance 
efficiency standards, and labeling mandates. Importantly, the bill recognizes the great value of 
allowing states to continue to implement climate-related measures and explicitly preserves, 
through several “savings clauses,” state regulatory authority in numerous areas, including state 
authority to require standards more stringent than federal law.  State programs can be an 
important complement to federal requirements and a safeguard against lax federal 
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implementation.  Moreover, allowing states to go beyond federal minimum requirements—which 
is the model of most existing federal environmental statutes—has worked well to improve the  
nation’s  environment over the past four decades and stimulated innovation through creative state 
experimentation. 
 

Thus, in our view, Section 335, which preempts statewide “caps” of greenhouse gas 
emission for an interim period of 2012-2017, is unwarranted.  States should continue to be able 
to adopt caps that are more stringent than federal requirements in order to ensure that the 
ambitious targets set by the Act, and required to avoid disruptive climate change, are met.    To 
the extent, however, that state caps are preempted for a temporary period, it is critical that the 
“caps” be narrowly defined, as the current version of Section 335 provides, to only include state 
cap-and-trade programs, and not other state climate-related measures or direct limits on GHGs 
from individual facilities.  States must be allowed to continue to pursue a menu of varied and 
innovative approaches to reducing GHGs within their jurisdictions.  

 The bill provides that allowances issued before 2012 by California, the Regional 
Greenhouse Gas Initiative (RGGI) or the Western Climate Initiative (WCI) can be exchanged for 
federal allowances issued under the Act.  This will ensure a smooth transition from these state 
and regional cap-and-trade programs to a federal program, and that regulated entities will receive 
full compensation for the costs of obtaining allowances  in compliance with these programs.   
 

2.   Strong Enforcement Provisions  
  

 H.R. 2454 will create an enormous new CO2  allowance trading market and an even 
larger derivatives market.  From our vantage point as enforcers, and having seen the tremendous 
potential for damaging market manipulation in the recent housing market meltdown and the 
California energy crisis of 2000-01, we believe that strict regulation, oversight, and enforcement 
of these new markets is critical.   

 
 We support the bill’s numerous provisions that provide strong enforcement authority to 

federal regulatory agencies.  These include the serious penalties for market manipulation and 
false statement or reports; expansive “cease and desist” authority for federal agencies to enjoin 
violations or threatened violations; and provisions authorizing the federal government to seek 
disgorgement of unjust profits and restitution to entities harmed by violations.   Given the size of 
many of the entities that will be participating in the markets and the high dollar volumes likely to 
be traded, strong, meaningful sanctions like these are needed to deter potential violations and 
market tampering.  We also are supportive of the bill’s provisions that will close  numerous 
loopholes in the current Commodities Exchange Act with respect to energy commodities and 
impose position limits, reporting requirements, clearing through regulated clearinghouses, and 
other measures to limit speculation and deter market tampering.  Additionally, we support the 
idea of requiring transaction fees for traded allowances to recover the costs of supervising and 
regulating the allowance markets, since without adequate resources, policing the markets is 
impossible. 
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Because the allowance and derivatives markets will be susceptible to fraud at multiple 
levels—from facility emissions reporting through allowance commodity trading—federal 
enforcement must be augmented by state and local enforcement resources.  Importantly, the bill 
leaves completely intact state enforcement authorities, expressly providing that it does not 
preempt any state unfair competition, antitrust, consumer protection, securities, commodities or 
any other state laws.  We believe that joint state/federal enforcement activity and cooperation 
could be further enhanced in the bill, however.  One, section 401(b)(6), which requires 
information sharing about market information among federal agencies, should be expanded to 
include sharing of data with state attorneys general and others who enforce state laws against 
securities and commodities fraud.  Two, section 713(b)(1)(N) (ii) (II) dealing with  sharing of 
emissions data that is claimed to be “confidential business information,” should be streamlined to 
facilitate the sharing of information necessary for states to conduct timely monitoring, oversight 
and investigation. 

We appreciate the opportunity to submit comments on the legislation.  Please feel free to 
contact us with any questions. 
 
     Sincerely, 

 

                                                            EDUMUND G. BROWN JR. 
                                                            Attorney General of California 

 

TERRY GODDARD 
Attorney General of Arizona 

 

ANNE MILGRAM 
Attorney General of New Jersey 

 

cc:  Members of the California Congressional Delegation 
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