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Presentation Summary

• Historical & Legal Backdrop

– Nature of tribal and state sovereignty

– Tribal-state relations in California

• Public Law 280

– Legislative intent 

– Statutory language

– Application
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Presentation Summary (cont.)

• Open mike

– Tribal-State Agreements

– Impact of Gaming

– Progress on PL-280 Alternatives
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Tribal Sovereignty

&

Domestic Dependent Status

• Tribal sovereignty pre-exists the Union

• Tribes exercise retained inherent sovereignty

• Tribes are not parties to the Constitution

• Tribes are subject to the will of the federal government
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• Tribes exercise civil and criminal jurisdiction over:

– Territory

– Members

– Non-member Indians

– Non-Indians

Domestic Dependent Sovereignty
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State Sovereignty & Federalism

• State sovereignty pre-

exists the Union

• Thirteen Colonies

• One federal union
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Federalism & Equal Footing

• Article IV reserved powers

• The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people. 

U.S. Const., Amend. X.

• Equal Footing doctrine
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Congress
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Congressional authority over 

Indian affairs

• The Congress shall have Power . . .To regulate 

Commerce with foreign Nations, and among the several 

States, and with the Indian Tribes.

U.S. Const., art. I, § 8
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Congress’ authority is plenary

• Congress has absolute power over Indian tribes

• Presumption of federal and tribal jurisdiction in Indian 

county

• Presumption against state jurisdiction in Indian country
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Summary

• Indian tribes retain inherent sovereignty

• Congress’ authority over Tribes is plenary

• States generally are presumed to have no authority over 

Indian Tribes unless granted by Congress
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Tribal-European Relations in California


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 13
	
[image: image13.emf]11/13/2006

11/13/2006

PL

PL

-

-

280

280

Mission Period

• First Spanish mission est. 

1769

• 310,000 California 

Indians

• 500 distinct bands in 105 

tribal groupings
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Mission Period (cont.)

• Disease

• By 1800, Indian population had declined to 150,000
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Tribal Criminal Jurisdiction

• As late as the early 1800’s criminal jurisdiction vested 

exclusively in Tribes

– Few non-Indians living on reservations

– Federal government could ignore crime until non-

Indians became victims
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General Crimes Act (1834)

18 U.S.C. 1152

• Extends federal jurisdiction to crimes between Indians 

and non-Indians

• Crimes between Indians remain within exclusive tribal 

jurisdiction

• States retain criminal jurisdiction over crimes committed 

between non-Indians on reservations
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Acquisition of California

• Treaty of Guadalupe 

Hidalgo (Feb. 2, 1848)

• Mexico & Spain had 

acknowledged Indian title 

to lands that had been 

settled and were in use
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Goldrush

• Gold discovered at 

Sutter’s Mill on January 

24, 1848
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Sacramento
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Sacramento
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Goldrush

• Acceleration of European impact

– Disease

– Genocide

– Occupation

• Inability of federal government to legitimize Mexican and 

Spanish land grants
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California Statehood

• California Act of 

Admission (Sept. 9, 1850)

• Congress did not reserve 

federal jurisdiction over 

Indian land

• Public lands not disposed 

of by Act of Congress 

passed to State of 

California
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California Land Claims Act (1851)

• Required presentation of Mexican land claims to Board 

of Land Commissioners within 2 years

• Absent claim, lands passed to public domain
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18 Un-ratified Treaties

(1851-1852)

• Negotiation by Indian agents who knew nothing about 

California tribes or geography

• Parties likely did not have common language

• “Taken altogether, one cannot imagine a more poorly 

conceived, more inaccurate, less informed, and less 

democratic process than the making of the 18 treaties in 

1851-52 with the California Indians”

Robert Heizer, 1972
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18 Un-ratified Treaties

(1851-1852)

• Treaties set aside large but remote portions of the State 

for Indian Tribes

• California urged Congress not to ratify

• Result was homelessness for California Indians

• Massacres and dispersal of Tribes
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Four Reservations Act (1864)

• Authorized the creation of four Indian reservations in 

California

• Only three created pursuant to this Act
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End of Treaty Power (1871)

• Congress withdrew the Executive Branch’s authority to 

negotiate treaties with Indian tribes
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Mission Indians Relief Act (1891)

• Authorized commissioners to establish reservations for 

“Mission Indians”
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California:

“America only more so”

• From Mexican hinterland to forefront of entrepreneurial 

capitalism in forty years

• Gold rush

• Timber

• Farming

• Intercontinental railway

• By 1900, Indian population declined to 16,500
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Major Crimes Act (1885)

18 U.S.C. 1153

• Extends federal jurisdiction over major felonies 

committed by Indians

• Tribes retain power to punish Indians for such crimes

• Tribal punishment limited to 1-year imprisonment (25 

U.S.C. 1302)
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18 Un-Ratified Treaties

• 1905 Congress’ injunction of secrecy lifted.
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Rancheria Acts

(1906-1930)

• Provided land for “homeless California Indians”

• 117 parcels of land, located in remote desert, mountains 

and grazing lands
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Indian Citizenship Act (1924)

• Indians granted full rights of citizenship

• Reflects assimilation policy

• Desire to accord Indians greater protections
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California Indians Jurisdictional Act 

(1928)

• Authorized suit by California Attorney General on behalf 

of California Indians

• Recovery of $5 million after 16 years of litigation
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Indian Reorganization Act (1934)

• Authorizes Tribes to establish justice codes and tribal 

court systems

• Many tribes continued to use Courts of Indian Offenses 

operated by the BIA
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Indian Claims Settlement Commission 

(1946)

• Reflects inadequacy of earlier efforts

• Process purports to have resolved all California Indian 

land claims
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The Termination Era

1953-1968

• Termination of tribal recognition

• Assimilation of Indians into dominant culture

• Reduction of federal assistance to Indian tribes
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Public Law 280 (1953)

• Establishes concurrent tribal and state criminal 

jurisdiction over Indian country
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California Rancheria Act (1958)

• Termination of federal recognition of 38 Tribes and the 

end of superintendence over their lands

• Federal government’s failure to provide promised 

infrastructure to distributed lands leads to loss of land

• Restoration of Tribes in 1980’s and 1990’s.
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Indian Self-Determination 

& Self Government

(1968 – present)

• Present era defined by policy of enhancing tribal self-

determination and self-government

• Recognition that Tribes have inherent authority to make 

their own laws and be ruled by them
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Summary (1848-1968)

• California Tribes in sharp decline

– Federal policies

• Alternately isolating and assimilating tribal 

populations

– Discrimination and disease

– California’s ascendant economic power
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PL-280 Jurisdiction

• Extension of state criminal and civil adjudicatory 

jurisdiction over Indian county within PL-280 states

• Status of retained federal jurisdiction disputed
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Indian Country Defined

• "Indian country” means 

– (a) all land within the limits of any Indian reservation 

under the jurisdiction of the United States 

Government, notwithstanding the issuance of any 

patent, and, including rights-of-way running through 

the reservation

– (b) all dependent Indian communities within the 

borders of the United States whether within the 

original or subsequently acquired territory thereof, 

and whether within or without the limits of a state, and 
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Indian country (cont.)

• Indian country also means

– (c) all Indian allotments, the Indian titles to which 

have not been extinguished, including rights-of-way 

running through the same. 
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Congressional Intent

• Congressional concern for:

– Lawlessness in Indian country

– Lack of adequate tribal fora for civil adjudication

• PL-280 is not a termination statute

• Product of assimilation policy
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Role of California

• California sought criminal jurisdiction over Indian country

– Jurisdiction limited to crimes between non-Indians

– Already had criminal jurisdiction over Agua Caliente

reservation

– Desired jurisdiction over “fragmented” reservations

– State concerned about the treatment of non-Indians 

living nearby reservations
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PL-280: Criminal Jurisdiction

• PL-280 States “shall have jurisdiction over offenses 

committed by or against Indians in the areas of Indian 

country [located in the State] to the same extent that 

such State . . . has jurisdiction over offenses committed 

elsewhere within the State . . . and the criminal laws of 

such State . . . shall have the same force and effect 

within such Indian country as they have elsewhere within 

the State . . . .”

18 U.S.C. 1162
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PL-280 Civil Adjudicatory Jurisdiction

• PL-280 States “shall have jurisdiction over civil causes of 

action between Indians or to which Indians are parties 

which arise in the areas of Indian country [located in the 

State] to the same extent that such State has jurisdiction 

over other civil causes of action, and those civil laws of 

such State that are of general application to private 

persons or private property shall have the same force 

and effect within such Indian country as they have 

elsewhere within the State”

28 U.S.C. 1360(a)
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PL-280 Civil Adjudicatory Jurisdiction 

(cont.)

• (c) Any tribal ordinance or custom heretofore or hereafter 

adopted by an Indian tribe, band, or community in the 

exercise of any authority which it may possess shall, if 

not inconsistent with any applicable civil law of the State, 

be given full force and effect in the determination of civil 

causes of action pursuant to this section.
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PL-280 Exceptions

• Hunting, trapping and fishing rights secured by treaty, 

agreement, or statute

• Taxation of real and personal property held in trust or 

subject to a restriction against alienation
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Mandatory PL-280 States

• Mandatory states compelled to accept jurisdiction
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California

• All Indian country within 

the State
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Minnesota

• All Indian country within 

the State except the Red 

Lake Reservation
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Nebraska

• All Indian country

within the State
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Oregon

• All Indian country except 

the Warm Springs Indian 

Reservation
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Wisconsin

• All Indian country within 

the State
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Alaska

• All Indian country within 

the State except the 

Annette Islands 

• Mandatory State (1958)
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Optional PL-280 States

• Disclaimer States

– Admitted after 1889 with disclaimer clause in State 

Constitution

• Nondisclaimer States

– Admitted prior to 1889 without disclaimer

– Includes California
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Optional PL-280 States

• Some States voluntarily 

assumed PL-280 

jurisdiction

– Nevada (1955)

– Washington (1957 & 

1961)

– North Dakota (1963)

– South Dakota (1957 & 

1961)

– Florida (1961)

– Montana (1963)

– Idaho (1963)

– Arizona (1967)

– Iowa (1967)

– Utah (1971)
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State View of PL-280

• Confusion over scope of jurisdiction

• Lack of funding for increased jurisdiction

• Lack of taxing authority
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Tribal View of PL-280

• Opposition at time of passage

– Lack of consent/consultation

– Failure to recognize tribal sovereignty and self-

government

– Imposition of unwelcome jurisdiction

– Perception of discrimination in State courts

• Suspicion that optional States would increase their 

jurisdiction at will
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Critical View of PL-280’s Results

• PL-280 has been a source of lawlessness

– Jurisdictional vacuums

– Absence of law enforcement

• Federal withdrawal

• Absence of State actors

• Lack of tribal justice development
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1968 PL-280 Amendments

• Tribal consent required for any new assertion of PL-280 

jurisdiction

– No tribes have consented

• Authorization of retrocession

– Partial retrocession by Wisconsin, Nebraska, Oregon
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction

• Bryan v. Atasca County, 426 U.S. 373 (1976)

– Absent congressional intent, County could not levy a 

personal property tax on mobile home owned by 

Indian on Indian reservation

– State’s tax laws are not among  "civil laws . . . of 

general application to private persons or private 

property."
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction

• California v. Cabazon Tribe, 480 U.S. 202 (1987)

– Public Law 280 does not authorize enforcement of 

state bingo regulations, because they are regulatory 

rather than criminal law
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction

• Civil-Regulatory Law: 

– state law generally permits conduct, subject to 

regulation

• Criminal-Prohibitory Law:

– state law generally prohibits the conduct
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction

• Shorthand test:

– Whether the conduct violates state public

• In practice, this requires a case-by-case evaluation
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Examples of Civil-Regulatory Jurisdiction

• Taxation of property

• Gambling regulation

• State hunting a fishing regulations

• Local land use regulation
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Examples of Civil-Regulatory 

Jurisdiction (cont.)

• Building codes

• Workers compensation

• Marriage & Family Relations

• Boxing

• Vehicle regulation
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Examples of Criminal-Prohibitory 

Jurisdiction

• Murder

• Rape

• Battery

• Theft
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Examples of Criminal-Prohibitory 

Jurisdiction

• Fireworks (dangerous 

ones)

– “the purpose of the 

fireworks laws is not to 

generate income, but 

rather to prohibit their 

general use and 

possession in a 

legitimate effort to 

promote the safety 

and health of all 

citizens.”
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Indian Gaming

• Indian Gaming Regulatory Act (18 USC 1666)

– State laws pertaining to the licensing, regulation, or 

prohibition of gambling, including but not limited to 

criminal sanctions applicable thereto, shall apply in 

Indian country in the same manner and to the same 

extent as such laws apply elsewhere in the State.

– Except class I and II gaming

– Except gaming under a tribal-state compact
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IGRA & PL280 (cont.)

• Enforcement by federal government presumed 

• Enforcement by state pursuant to tribal-state compact

• All California gaming tribes have consented to state 

enforcement of state gaming laws 

(1999 Compact, s. 8.2)
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Indian Child Welfare Act

• Provides concurrent jurisdiction over Indian children

• Presumption of exclusive tribal jurisdiction over “Indian 

child who resides or is domiciled within the reservation”

• “except where such jurisdiction is otherwise vested in the 

State by existing Federal law”

25 U.S.C. s. 1911
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ICWA (cont.)

• Any Indian tribe which became subject to State 

jurisdiction pursuant to the provisions of the Act of 

August 15, 1953 (67 Stat. 588), as amended by title IV of 

the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant to 

any other Federal law, may reassume jurisdiction over 

child custody proceedings. 

25 U.S.C. s. 1918
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Doe v. Mann

• The State of California has concurrent adjudicatory 

jurisdiction with the Tribe over Indian children residing 

within Indian country

– Text of PL-280 and ICWA

– The nature of California’s child dependency laws as 

relating to an Indian child’s “status”
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Alternatives to Status Quo

• Retrocession

– Full

– Partial

– Tribe-by-Tribe

• Deputization Arrangements

• Cooperative Agreements
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Purpose of Options

• Improve effective law enforcement to Indian country

• Strengthen tribal self government
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Retrocession Process

25 U.S.C. 1323, 1326

• Initiation by State

• Secretarial acceptance or rejection

• No formal role for tribes

– Cannot compel retrocession

– Cannot oppose retrocession
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Past Retrocessions

• States have retroceded jurisdiction to Tribes:

– Wisconsin (Menominee Reservation)

– Nebraska (Winnebego and Omaha Reservations)

– Oregon (Umatilla Reservation)
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Retrocession in California

• Active discussion since the 1970s, if not before

• Practical issues

– Federal government not inclined to accept jurisdiction

– Not all California tribes prepared

– Tribal courts in development
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California Retrocession Procedure

• Alternate forms of state action

– Gubernatorial proclamation

– Legislation

– State Lands Commission

• Secretarial Acceptance of jurisdiction
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Deputization Arrangements

• Involves deputizing trained tribal police

• Spares Tribes the cost of developing own law 

enforcement system

• Requires close, cooperative working relationship

• Compatible with community policing concepts
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Hoopa-Humboldt JPA (1995)

• Remoteness of Hoopa

• Agreement that Hoopa Tribe should protect persons and 

property

• Cross-deputization following Post training

• Cultural & Racial diversity training

• Law enforcement training

• Reporting requirements
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Chemehuevi San Bernardino County IGA

(June 2005)

• County enforcement of tribal domestic violence 

emergency protective orders

• Orders entered under tribal law

• Enforcement by County officers
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Other Tribal-Local Agreements

• Quechan-Imperial County Cross-Deputization

• Jackson-Amador County MOU

• Elk Valley-Del Norte County MOU

• Chuckchansi-Madera County MOU

• United Auburn-Placer County MOU

• Cabazon-Riverside County Service Agreement (term’d)
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Other Tribal-Local Agreements

• Rumsey-Yolo County MOU

• Enterprise-Yuba County MOU

• Santa-Ynez-Santa Barbara County MOU

• Pauma/Rincon/San Pasq./Pala-San Diego County MOU

• Tuolumne-Tuolumne County MOU

• Colusa-Colusa County Protocol re service of process
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Tribal Judicial Districts

– California’s inter-tribal court system

– Allows pooling of tribal resources

– Particularly appropriate for small California Tribes
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Conclusions

• Tribal Citizens are entitled to law enforcement services

• Non-tribal citizens expect law enforcement services

• Counties and Tribes are distinct governments

• Engage in government-to-government discussions

• Diplomacy and compromise, not imposition of will
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Conclusions

• Remember history

• Tribes perceive PL-280 and IGRA as encroachments 

upon their inherent sovereignty

• Local governments may also feel burdened by PL-280

• Be thoughtful of the future
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Pl-280 Presenter

Marc A. LeForestier

Deputy Attorney General

California Department of Justice

1300 I Street, 15

th

Floor

Sacramento, CA  95814

916-322-5452 (o)

916-322-5609 (f)
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_1225264508.ppt


Rancheria Acts

(1906-1930)

		Provided land for “homeless California Indians”



		117 parcels of land, located in remote desert, mountains and grazing lands
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PL-280 Civil Adjudicatory Jurisdiction

		PL-280 States “shall have jurisdiction over civil causes of action between Indians or to which Indians are parties which arise in the areas of Indian country [located in the State] to the same extent that such State has jurisdiction over other civil causes of action, and those civil laws of such State that are of general application to private persons or private property shall have the same force and effect within such Indian country as they have elsewhere within the State”





					28 U.S.C. 1360(a)
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction



		Bryan v. Atasca County, 426 U.S. 373 (1976)



Absent congressional intent, County could not levy a personal property tax on mobile home owned by Indian on Indian reservation

State’s tax laws are not among  "civil laws . . . of general application to private persons or private property."
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Indian Gaming

		Indian Gaming Regulatory Act (18 USC 1666)





State laws pertaining to the licensing, regulation, or prohibition of gambling, including but not limited to criminal sanctions applicable thereto, shall apply in Indian country in the same manner and to the same extent as such laws apply elsewhere in the State.



Except class I and II gaming



Except gaming under a tribal-state compact














_1225264673.ppt


Past Retrocessions

		States have retroceded jurisdiction to Tribes:





Wisconsin (Menominee Reservation)



Nebraska (Winnebego and Omaha Reservations)



Oregon (Umatilla Reservation)
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Hoopa-Humboldt JPA (1995)

		Remoteness of Hoopa

		Agreement that Hoopa Tribe should protect persons and property

		Cross-deputization following Post training

		Cultural & Racial diversity training

		Law enforcement training

		Reporting requirements
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Other Tribal-Local Agreements

		Quechan-Imperial County Cross-Deputization

		Jackson-Amador County MOU

		Elk Valley-Del Norte County MOU

		Chuckchansi-Madera County MOU

		United Auburn-Placer County MOU

		Cabazon-Riverside County Service Agreement (term’d)
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Tribal Judicial Districts

California’s inter-tribal court system

Allows pooling of tribal resources

Particularly appropriate for small California Tribes
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Conclusions

		Remember history

		Tribes perceive PL-280 and IGRA as encroachments upon their inherent sovereignty

		Local governments may also feel burdened by PL-280

		Be thoughtful of the future
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Pl-280 Presenter

Marc A. LeForestier

Deputy Attorney General

California Department of Justice

1300 I Street, 15th Floor

Sacramento, CA  95814

916-322-5452 (o)

916-322-5609 (f)

marc.leforestier@doj.ca.gov
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Conclusions

		Tribal Citizens are entitled to law enforcement services

		Non-tribal citizens expect law enforcement services

		Counties and Tribes are distinct governments

		Engage in government-to-government discussions

		Diplomacy and compromise, not imposition of will
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Other Tribal-Local Agreements

		Rumsey-Yolo County MOU

		Enterprise-Yuba County MOU

		Santa-Ynez-Santa Barbara County MOU

		Pauma/Rincon/San Pasq./Pala-San Diego County MOU

		Tuolumne-Tuolumne County MOU

		Colusa-Colusa County Protocol re service of process
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Chemehuevi San Bernardino County IGA

(June 2005)

		County enforcement of tribal domestic violence emergency protective orders



		Orders entered under tribal law



		Enforcement by County officers
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California Retrocession Procedure

		Alternate forms of state action



Gubernatorial proclamation

Legislation

State Lands Commission



		Secretarial Acceptance of jurisdiction
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Deputization Arrangements

		Involves deputizing trained tribal police

		Spares Tribes the cost of developing own law enforcement system

		Requires close, cooperative working relationship

		Compatible with community policing concepts
















_1225264676.ppt


Retrocession in California

		Active discussion since the 1970s, if not before

		Practical issues



Federal government not inclined to accept jurisdiction

Not all California tribes prepared

Tribal courts in development
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Doe v. Mann

		The State of California has concurrent adjudicatory jurisdiction with the Tribe over Indian children residing within Indian country



Text of PL-280 and ICWA

The nature of California’s child dependency laws as relating to an Indian child’s “status”
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Purpose of Options

		Improve effective law enforcement to Indian country

		Strengthen tribal self government
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Retrocession Process

25 U.S.C. 1323, 1326

		Initiation by State

		Secretarial acceptance or rejection

		No formal role for tribes



Cannot compel retrocession

Cannot oppose retrocession



It’s doubtful that the federal government would act without tribal approval today.  Wisconsin’s first attempt to retrocede jurisdiction over the Winnebego Tribe was rejected by the Secretary because the Tribe objected.  In 1986, a second attempt was accepted.
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Alternatives to Status Quo

		Retrocession



Full

Partial

Tribe-by-Tribe

		Deputization Arrangements

		Cooperative Agreements
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Indian Child Welfare Act

		Provides concurrent jurisdiction over Indian children



		Presumption of exclusive tribal jurisdiction over “Indian child who resides or is domiciled within the reservation”



		“except where such jurisdiction is otherwise vested in the State by existing Federal law”





				25 U.S.C. s. 1911
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ICWA (cont.)

		Any Indian tribe which became subject to State jurisdiction pursuant to the provisions of the Act of August 15, 1953 (67 Stat. 588), as amended by title IV of the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant to any other Federal law, may reassume jurisdiction over child custody proceedings. 





				25 U.S.C. s. 1918
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IGRA & PL280 (cont.)

		Enforcement by federal government presumed 



		Enforcement by state pursuant to tribal-state compact



		All California gaming tribes have consented to state enforcement of state gaming laws 



				(1999 Compact, s. 8.2)
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Examples of Civil-Regulatory Jurisdiction

		Taxation of property

		Gambling regulation

		State hunting a fishing regulations

		Local land use regulation





Bryan v. Atasca County (mobile home tax)

California v Cabazon (gambling)

Donahue v. California Justice Court for Klamath Judicial District (state hunting and fishing laws)

Santa Rosa Band v. Kings County (land use and building codes)

Twenty-Nine Palms (Boxing)

Confed Tribes of Colvilee v. Washington (speeding – civil infraction under state law)
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Examples of Criminal-Prohibitory Jurisdiction

		Murder

		Rape

		Battery

		Theft
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Examples of Criminal-Prohibitory Jurisdiction

		Fireworks (dangerous ones)



“the purpose of the fireworks laws is not to generate income, but rather to prohibit their general use and possession in a legitimate effort to promote the safety and health of all citizens.” 



Quechan (Ninth Circuit)
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Examples of Civil-Regulatory 

Jurisdiction (cont.)

		Building codes

		Workers compensation

		Marriage & Family Relations

		Boxing

		Vehicle regulation
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction

		Civil-Regulatory Law: 



state law generally permits conduct, subject to regulation



		Criminal-Prohibitory Law:



state law generally prohibits the conduct
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction



		Shorthand test:



Whether the conduct violates state public



		In practice, this requires a case-by-case evaluation
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Civil-Regulatory

&

Criminal Prohibitory Jurisdiction



		California v. Cabazon Tribe, 480 U.S. 202 (1987)



Public Law 280 does not authorize enforcement of state bingo regulations, because they are regulatory rather than criminal law














_1225264590.ppt


Wisconsin

		All Indian country within the State
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State View of PL-280



		Confusion over scope of jurisdiction

		Lack of funding for increased jurisdiction

		Lack of taxing authority
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Critical View of PL-280’s Results

		PL-280 has been a source of lawlessness



Jurisdictional vacuums

Absence of law enforcement

Federal withdrawal

Absence of State actors

Lack of tribal justice development



Carol Goldberg argues persuasively that PL-280 has been a source of lawlessness
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1968 PL-280 Amendments

		Tribal consent required for any new assertion of PL-280 jurisdiction



No tribes have consented



		Authorization of retrocession



Partial retrocession by Wisconsin, Nebraska, Oregon














_1225264607.ppt


Tribal View of PL-280

		Opposition at time of passage



Lack of consent/consultation

Failure to recognize tribal sovereignty and self-government

Imposition of unwelcome jurisdiction

Perception of discrimination in State courts



		Suspicion that optional States would increase their jurisdiction at will
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Optional PL-280 States

		Disclaimer States



Admitted after 1889 with disclaimer clause in State Constitution



		Nondisclaimer States



Admitted prior to 1889 without disclaimer

Includes California



Disclaimer of jurisdiction over Indian county required by Congress.
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Optional PL-280 States

		Some States voluntarily assumed PL-280 jurisdiction



Nevada (1955)

Washington (1957 & 1961)

North Dakota (1963)

South Dakota (1957 & 1961)

Florida (1961)

Montana (1963)

Idaho (1963)

Arizona (1967)

Iowa (1967)

Utah (1971)



Utah has not removed its disclaimer of jurisdiction, so it’s adoption is likely ineffective.
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Alaska

		All Indian country within the State except the Annette Islands 



		Mandatory State (1958)
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California

		All Indian country within the State
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Nebraska

		All Indian country



within the State
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Oregon

		All Indian country except the Warm Springs Indian Reservation
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Minnesota

		All Indian country within the State except the Red Lake Reservation
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PL-280 Exceptions

		Hunting, trapping and fishing rights secured by treaty, agreement, or statute



		Taxation of real and personal property held in trust or subject to a restriction against alienation





But courts do not extend tribal tax immunity to non-Indians eg. Moe v Confederated Tribes cigarettes case.
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Mandatory PL-280 States

		Mandatory states compelled to accept jurisdiction
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PL-280 Civil Adjudicatory Jurisdiction (cont.)	

		(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe, band, or community in the exercise of any authority which it may possess shall, if not inconsistent with any applicable civil law of the State, be given full force and effect in the determination of civil causes of action pursuant to this section. 
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Indian Self-Determination 

& Self Government

(1968 – present)

		Present era defined by policy of enhancing tribal self-determination and self-government



		Recognition that Tribes have inherent authority to make their own laws and be ruled by them
















_1225264548.ppt


Indian country (cont.)

		Indian country also means





(c) all Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running through the same. 
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Role of California

		California sought criminal jurisdiction over Indian country



Jurisdiction limited to crimes between non-Indians

Already had criminal jurisdiction over Agua Caliente reservation

Desired jurisdiction over “fragmented” reservations

State concerned about the treatment of non-Indians living nearby reservations
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PL-280: Criminal Jurisdiction

		PL-280 States “shall have jurisdiction over offenses committed by or against Indians in the areas of Indian country [located in the State] to the same extent that such State . . . has jurisdiction over offenses committed elsewhere within the State . . . and the criminal laws of such State . . . shall have the same force and effect within such Indian country as they have elsewhere within the State . . . .”





					18 U.S.C. 1162



PL-280 also ends the applicability of the General Crimes Act and the Major Crimes Act to the areas of Indian country located within PL-280 States.
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Congressional Intent

		Congressional concern for:



Lawlessness in Indian country

Lack of adequate tribal fora for civil adjudication



		PL-280 is not a termination statute



		Product of assimilation policy
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PL-280 Jurisdiction

		Extension of state criminal and civil adjudicatory jurisdiction over Indian county within PL-280 states



		Status of retained federal jurisdiction disputed
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Indian Country Defined

		"Indian country” means 





(a) all land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation



(b) all dependent Indian communities within the borders of the United States whether within the original or subsequently acquired territory thereof, and whether within or without the limits of a state, and 
















_1225264538.ppt


Summary (1848-1968)

		California Tribes in sharp decline



Federal policies

Alternately isolating and assimilating tribal populations

Discrimination and disease

California’s ascendant economic power
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Indian Claims Settlement Commission (1946)

		Reflects inadequacy of earlier efforts



		Process purports to have resolved all California Indian land claims
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Public Law 280 (1953)

		Establishes concurrent tribal and state criminal jurisdiction over Indian country
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California Rancheria Act (1958)

		Termination of federal recognition of 38 Tribes and the end of superintendence over their lands



		Federal government’s failure to provide promised infrastructure to distributed lands leads to loss of land



		Restoration of Tribes in 1980’s and 1990’s.
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The Termination Era

1953-1968

		Termination of tribal recognition

		Assimilation of Indians into dominant culture

		Reduction of federal assistance to Indian tribes
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California Indians Jurisdictional Act (1928)

		Authorized suit by California Attorney General on behalf of California Indians



		Recovery of $5 million after 16 years of litigation
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Indian Reorganization Act (1934)

		Authorizes Tribes to establish justice codes and tribal court systems



		Many tribes continued to use Courts of Indian Offenses operated by the BIA
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Indian Citizenship Act (1924)

		Indians granted full rights of citizenship



		Reflects assimilation policy



		Desire to accord Indians greater protections
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General Crimes Act (1834)

18 U.S.C. 1152

		Extends federal jurisdiction to crimes between Indians and non-Indians

		Crimes between Indians remain within exclusive tribal jurisdiction

		States retain criminal jurisdiction over crimes committed between non-Indians on reservations
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18 Un-ratified Treaties

(1851-1852)

		Negotiation by Indian agents who knew nothing about 

California tribes or geography



		Parties likely did not have common language



		“Taken altogether, one cannot imagine a more poorly conceived, more inaccurate, less informed, and less democratic process than the making of the 18 treaties in 1851-52 with the California Indians”



				Robert Heizer, 1972



Between April 29, 1851 and August 22, 1852, a series of eighteen treaties "of friendship and peace" were negotiated with a large number of what were said to be "tribes" of California Indians by three treaty Commissioners (George W. Barbour, Redick McKee and O. M. Wozencraft) whose appointments by President Millard Fillmore were authorized by the U.S. Senate on July 8, 1850. Eighteen treaties were made but the Senate on July 8, 1852 refused to ratify them in executive session and ordered them filed under an injunction of secrecy which was not removed until January 18, 1905 (Ellison 1922, 1925) 
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Mission Indians Relief Act (1891)

		Authorized commissioners to establish reservations for “Mission Indians”
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Major Crimes Act (1885)

18 U.S.C. 1153

		Extends federal jurisdiction over major felonies committed by Indians

		Tribes retain power to punish Indians for such crimes

		Tribal punishment limited to 1-year imprisonment (25 U.S.C. 1302)
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18 Un-Ratified Treaties

		1905 Congress’ injunction of secrecy lifted.
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California:

“America only more so”

		From Mexican hinterland to forefront of entrepreneurial capitalism in forty years

		Gold rush

		Timber

		Farming

		Intercontinental railway



		By 1900, Indian population declined to 16,500





Goldrush transformed from prospectors and individual fortune-seekers to major industrial operations, creating towns, and wreaking major environmental havoc.
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Four Reservations Act (1864)

		Authorized the creation of four Indian reservations in California



		Only three created pursuant to this Act
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End of Treaty Power (1871)

		Congress withdrew the Executive Branch’s authority to negotiate treaties with Indian tribes
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18 Un-ratified Treaties

(1851-1852)

		Treaties set aside large but remote portions of the State for Indian Tribes





		California urged Congress not to ratify





		Result was homelessness for California Indians



		Massacres and dispersal of Tribes





Bloody Island Massacre, Bridge Gulch Massacre, Indian Island Massacre, Weather Creek, Feather River Massacre, Modoc Wars, 
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Sacramento
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California Statehood

		California Act of Admission (Sept. 9, 1850)



		Congress did not reserve federal jurisdiction over Indian land



		Public lands not disposed of by Act of Congress passed to State of California





Makes no provision for the reservation of jurisdiction of lands occupied by Indian tribes.
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California Land Claims Act (1851)

		Required presentation of Mexican land claims to Board of Land Commissioners within 2 years



		Absent claim, lands passed to public domain





Guess who were not reading the El Dorado News’ legal notices?
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Goldrush

		Acceleration of European impact



Disease

Genocide

Occupation



		Inability of federal government to legitimize Mexican and Spanish land grants
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Goldrush

		Gold discovered at Sutter’s Mill on January 24, 1848 
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Sacramento
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Acquisition of California

		Treaty of Guadalupe Hidalgo (Feb. 2, 1848)



		Mexico & Spain had acknowledged Indian title to lands that had been settled and were in use





US recognized the land rights of former Mexican citizens to the same extent Mexico would have recognized them.

Indigenous Californians were citizens in Mexican and Spanish Law, and their land rights were to be respected.
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Congress
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Tribal-European Relations in California



Bad facts make bad law.
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Mission Period (cont.)

		Disease



		By 1800, Indian population had declined to 150,000
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Tribal Criminal Jurisdiction

		As late as the early 1800’s criminal jurisdiction vested exclusively in Tribes



Few non-Indians living on reservations

Federal government could ignore crime until non-Indians became victims
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Mission Period

		First Spanish mission est. 1769



		310,000 California Indians



		500 distinct bands in 105 tribal groupings





"Spain's Indian policy at the time of the invasion of California was a mixture of economic, military, political, and religious motives. Indians were regarded by the Spanish government as subjects of the Crown and human beings capable of receiving the sacraments of Christianity." (Heizer, 1978:100) "It was essential under 'missionization' that California Indians be 'reduced' into settled and stable communities where they would become good subjects of the King and children of God. 
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Congress’ authority is plenary

		Congress has absolute power over Indian tribes



		Presumption of federal and tribal jurisdiction in Indian county



		Presumption against state jurisdiction in Indian country
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Summary

		Indian tribes retain inherent sovereignty





		Congress’ authority over Tribes is plenary



		States generally are presumed to have no authority over Indian Tribes unless granted by Congress
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Congressional authority over 

Indian affairs

		The Congress shall have Power . . .To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.





				U.S. Const., art. I, § 8
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Tribal Sovereignty

&

Domestic Dependent Status

		Tribal sovereignty pre-exists the Union



		Tribes exercise retained inherent sovereignty



		Tribes are not parties to the Constitution



		Tribes are subject to the will of the federal government
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State Sovereignty & Federalism

		State sovereignty pre-exists the Union



		Thirteen Colonies



		One federal union 
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Federalism & Equal Footing

		Article IV reserved powers



		The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people. 





				U.S. Const., Amend. X.



		Equal Footing doctrine
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Domestic Dependent Sovereignty

		Tribes exercise civil and criminal jurisdiction over:



Territory

Members

Non-member Indians

Non-Indians
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Presentation Summary

		Historical & Legal Backdrop



Nature of tribal and state sovereignty

Tribal-state relations in California



		Public Law 280



Legislative intent 

Statutory language

Application
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Presentation Summary (cont.)

		Open mike



Tribal-State Agreements

Impact of Gaming

Progress on PL-280 Alternatives
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Public Law 280

Concurrent 

Tribal-State Jurisdiction over 

Indian Country



Intro: Who am I?

What do I do: Governor & AG rep and more

Thank you Olin

Governor’s Office of Criminal Justice Planning held a similar event in the summer of 1979

“Bad facts make bad law”












